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l.
STATEMENT OF THE CASE
Suzanne L. Caruso (“the Taxpayer”) is one of the owners of a
1.43 acre tract of land legally described as Lot 2, Logan View
Addition, City of Wakefield, Di xon County, Nebraska. (E2:10).
The tract of land is inproved with a two-story, single-famly
residence with 3,326 square feet of above-grade finished Iiving
area which was built in 1970. The Taxpayer acquired the property
i n Decenber, 2002, for $160, 000.
The Di xon County Assessor (“the Assessor”) determ ned that

the actual or fair market value of the Taxpayers’ real property



was $203,530 as of the January 1, 2003, assessnent date.

(E2:10). The Taxpayer tinely filed a protest of that

determ nation and all eged that the actual or fair market val ue of
the property was $160, 000. (E2:10). The D xon County Board of
Equal i zation (“the Board”) granted the protest in part and
determ ned that the actual or fair market value of the property
was $180, 300. (E1).

The Taxpayer appeal ed the Board' s decision on August 25,
2003. The Commi ssion served a Notice in Lieu of Summons on the
Board on Septenber 5, 2003, which the Board answered on Septenber
17, 2003. The Comm ssion issued an Order for Hearing and Notice
of Hearing to each of the Parties on Cctober 14, 2004. An
Affidavit of Service in the Conmm ssion’s records establishes that
a copy of the Order and Notice was served on each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Gty of Norfolk, Mdison County, Nebraska,
on June 16, 2004. The Taxpayer appeared personally at the
hearing. The Board appeared through Leland K M ner, the D xon
County Attorney. Conm ssioners Lore, Reynolds and W ckersham
heard the appeal. Comm ssioner Reynol ds served as the presiding
of ficer. Conm ssioner Hans was excused fromthe proceedi ngs.

The Commi ssion then afforded each of the Parties the

opportunity to present evidence and argunent.



1.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
decision to deny the Taxpayer’'s protest was incorrect and either
unreasonable or arbitrary; and (2) if so, whether the Board s

deterni nation of val ue was unreasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and
convincing evidence (1) that the Board' s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Rei ssue 2003, as anmended by 2003
Neb. Laws, L.B.973, 851)). The “unreasonable or arbitrary”
el ement requires clear and convincing evidence that the Board
either (1) failed to faithfully performits official duties; or
(2) failed to act upon sufficient conpetent evidence in making
its decision. The Taxpayer, once this initial burden has been
satisfied, nmust then denonstrate by clear and convinci ng evi dence
that the Board’s val ue was unreasonable. Garvey El evators v.
Adans County Bd., 261 Neb. 130, 136, 621 N.W2d 518, 523-524

(2001) .



| V.
FI NDI NGS OF FACT

The Commi ssion finds and determ nes that:

1. The Taxpayer paid $160, 000 for the subject property on
Decenber 21, 2002, in an arm s-length transaction.

2. The subj ect property is one of only five houses of “Good”
Quality of Construction located in the area enconpassed by
Wayne and Di xon Counties. The subject property is the only
one of the “Good” Quality of Construction houses which has
sol d.

3. The actual or fair nmarket value of the subject property was

$160, 000 as of the assessnent date.

V.
ANALYSI S

The Taxpayer alleges that the price paid for the subject
property a few days prior to the assessnent date establishes the
actual or fair market value of the subject property.

The uncontroverted evidence establishes the Taxpayer
acquired the property in an arm s-length transaction a few days
prior to the assessnent date. The property was for sale for two-
years prior to the assessnent date. The record al so establishes
that the Taxpayer was not a know edgeabl e buyer concerning the

real estate market for residential real property in Wakefield.



The Board’ s evidence, based on an inspection conducted
Oct ober 21, 2002, notes that:

“House interior has not been updated since built.

Great room added on in 1980 and pool house added in

1987. Exterior needs paint and soffit work; roof on

great roomis flat and had | eaked at sone tinme. Pipe

broke in basement - water damage was repaired.”
(E2: 4).

The Taxpayer also testified that several hundred dollars
worth of repairs had to be made to the sprinkler system and pool
after purchase. None of these repairs had been made as of the
assessnent date.

The Board al so adduced evi dence without objection fromthe
Taxpayer that the property has been listed for sale at $184, 000.
(E2:3). The Exhibit recites that the property was listed at this
price in a newspaper dated May 8, 2004. The Taxpayer testified
that the property has been for sale for six-nonths at this price,
and has not sol d.

The uncontroverted evidence establishes that this house is
the only house of “Good” Quality of Construction which sold in
t he area enconpassed by Di xon and Wayne Counties. The Suprene
Court has held a single sale nmay in sone instances provide
evi dence of market value. The Court has further held that a

singl e sale should not be excluded nerely because it is a single



sale. Firethorn Inv. v. Lancaster County Bd. of Equali zati on,
261 Neb. 231, 240, 622 N.W2d 605, 611 (2001)(Citations QOmtted).
The Court has al so held that where the sale was an arm s |ength
transacti on between a seller who was not under conpul sion to sel
and a buyer who was not conpelled to buy, it should receive
strong consideration. Potts v. Board of Equalization of Ham lton
County, 213 Neb. 37, 48, 328 N.W2d 175, 328 (1982).

The Commi ssion, fromthe entire record before it, finds and
determ nes that the actual or fair market val ue of the subject
property was the price paid in an arms-length transaction a few
days prior to the assessnent date. The Taxpayer has net her
burden of persuasion. The Board s decision to grant the protest
only in part was incorrect, unreasonable and arbitrary. The
Board' s determ nation of value was al so unreasonable. The

Board’ s deci sion nust accordingly be vacated and reversed.

A/
CONCLUSI ONS OF LAW

1. The Conmi ssion has jurisdiction over the Parties and over
t he subject matter of this appeal.

2. The Conmission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board's action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003, as
amended by 2003 Neb. Laws, L.B.973, 8§51).
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The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market

val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
deci sion. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. |If the
presunption is extinguished the reasonabl eness of the
Board’ s val ue becones one of fact based upon all the

evi dence presented. The burden of showi ng such valuation to
be unreasonabl e rests on the Taxpayer. Garvey El evators,
Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost
probabl e price expressed in terns of noney that a property
will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng
all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

Wiere the evidence discloses the circunstances surroundi ng
the sale and shows that it was an armis |length transaction

bet ween a seller who was not under conpulsion to sell and a



buyer who was not conpelled to buy, it should receive strong
consideration. Potts v. Board of Equalization of Ham | ton
County, 213 Neb. 37, 48, 328 N.W2d 175, 328 (1982).

The Suprene Court has held that “ . . . a single sale may in
sonme instances provide evidence of market value. W have
recogni zed that in tax valuation cases, actual value is
largely a matter of opinion and without a precise yardstick
for determ nation with conplete accuracy. A single sale
shoul d not be excluded nerely because it is a single sale.
Rat her, the fact that evidence of other sales is not
presented goes to the weight of the evidence. Firethorn
Inv. v. Lancaster County Bd. of Equalization, 261 Neb. 231,
240, 622 N.W2d 605, 611 (2001)(Citations Onritted).

The Taxpayer has net her burden of proof. The Board s

deci si on must accordingly be vacated and reversed.

VI,
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat:
The Di xon County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 at

$180, 300 is vacated and reversed.



2. The Taxpayer’'s real property, legally described as Lot 2,
Logan View Addition, Cty of Wakefield, D xon County,
Nebraska, shall be valued as follows for tax year 2003:
Land $ 8,175
| mprovenents  $151, 825
Tot al $160, 000

3. Any request for relief by any Party not specifically granted
by this order is denied.

4. This decision, if no appeal is filed, shall be certified to
t he Di xon County Treasurer, and the D xon County Assessor,
pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue 2003, as
anended by 2003 Neb. Laws, L.B.973, 8§51).

5. Thi s decision shall only be applicable to tax year 2003.

6. Each Party is to bear its own costs in this matter.

I T IS SO ORDERED.

| certify that Conm ssioner Lore entered the above and foregoi ng

Findings and Orders in this appeal on the 16'" day of June, 2004.

The sane were approved and confirmed by Comm ssioners Reynol ds

and Wckersham and are therefore deenmed to be the Order of the

Comm ssion pursuant to Neb. Rev. Stat. 877-5005(5) (Reissue

2003).

Si gned and seal ed this 17'" day of June, 2004.

SEAL Wn R Wckersham Chair



