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l.
STATEMENT OF THE CASE
M chael S. Krenisky (“the Taxpayer”) owns a tract of |and
| egal |y described as Lot 4, Yorkshire Hlls Third Addition, Gty
of Omaha, Dougl as County, Nebraska. (E29:2). The Taxpayer, an
ex- broker and an engi neer, purchased the tract of land on July
30, 1992, for $15,000. The Taxpayer, serving as his own general
contractor, started construction of a raised-ranch, single-famly
resi dence on the property in 1996 or 1997. Construction was not

conpleted until 2002. The Assessor’s records indicate the house

has 2,395 square feet of above-grade finished living area, and a



t hree-car basenment garage. The rest of the basenent is
unfinished. (E29:1).

The Dougl as County Assessor (“the Assessor”) determ ned that
the actual or fair market value of the Taxpayer’'s real property
was $247,900 as of the January 1, 2003, assessnent date. (E1).
The Taxpayer tinely filed a protest of that determ nation and
al | eged that the equalized value of the property was $162, 500.
(E33:1). The Douglas County Board of Equalization (“the Board”)
granted the protest in part and determ ned that the equalized
val ue of the subject property was $220,000 as of the assessnent
date. (E33:1).

The Taxpayer filed an appeal of the Board’ s decision on
August 19, 2003. The Conmi ssion served a Notice in Lieu of
Summons on the Board on Septenber 8, 2003, which the Board
answered on Septenber 17, 2003. The Conm ssion issued an O der
for Hearing and Notice of Hearing to each of the Parties on
Decenber 12, 2003. An Affidavit of Service in the Comm ssion’s
records establishes that a copy of the Order and Notice was
served on each of the Parties.

The Conmmi ssion called the case for a hearing on the nerits
of the appeal in the Cty of Lincoln, Lancaster County, Nebraska,
on March 4, 2003.

The Taxpayer appeared personally at the hearing. The Board

appeared through Erik C. Booth, Deputy Douglas County Attorney.



Comm ssi oner Hans, Lore, Reynolds and W ckersham heard the
appeal. Comm ssioner Wckersham served as the presiding officer.
The Board noved to dismiss the appeal at the close of the
Taxpayer’s case-in-chief. The Comm ssion denied the notion. The

Board then rested w thout adducing any evi dence.

1.
| SSUES

The issues before the Comm ssion are (1) whether the Board’s
deci sion was incorrect and either unreasonable or arbitrary; and

(2) if so, whether the Board s val ue was reasonabl e.

L.
APPLI CABLE LAW

The Taxpayer is required to denonstrate by clear and

convi nci ng evidence (1) that the Board s decision was incorrect
and (2) that the Board s decision was unreasonable or arbitrary.
(Neb. Rev. Stat. 877-5016(7)(Reissue 2003)). The “unreasonabl e
or arbitrary” elenment requires clear and convincing evidence that
the Board either (1) failed to faithfully performits official
duties; or (2) failed to act upon sufficient conpetent evidence
in making its decision. The Taxpayer, once this initial burden
has been satisfied, nust then denonstrate by clear and convinci ng

evi dence that the Board’ s val ue was unreasonable. Garvey



El evators v. Adanms County Bd., 261 Neb. 130, 136, 621 N. W2d 518,

523- 524 (2001).

| V.
FI NDI NGS OF FACT

The Conmi ssion finds and determ nes that:

1. The subject property’s 2002 assessed value was a “parti al
construction value” reflecting the fact that construction of
the i nmprovenents was inconpl ete.

2. The subject property’ s 2003 assessed val ue was the first
assessnment reflecting conpleted construction and actual or
fair market of the property as a conpleted single-famly

resi dence.

V.
ANALYSI S

The Taxpayer alleged that his property was the only property
in his neighborhood to receive an increase in assessed val ue for
tax year 2003. (E33:1). The uncontroverted evi dence establishes
that the Taxpayer’s 2002 assessed value was a “partial value,”
that is, an assessed value indicating that as of the January 1,
2002, assessnent date, the Taxpayer’s home was still under
construction. The Taxpayer’s 2003 assessed val ue represented

actual or fair market value of the property reflecting use as a



conpleted, single-famly residence. The Taxpayer’'s allegation
that his assessed value was inproperly increased for tax year
2003 has no nerit.

The Taxpayer al so alleged that the 2003 assessed val ue was
not equalized with conparable properties. The Taxpayer offered
thirteen “conparabl e” properties in support of his allegation
that the assessed val ue of the subject property was not equalized
wi th “conparabl e” properties. (E11 - E27). The Conmmi ssion’s
Order for Hearing conpels a party utilizing conparable properties
as evidence to provide conplete and | egi bl e copies of the
County's Property Record File for the tax year at issue for those
conparabl e properties. (Order for Hearing, 12, p. 3). The
Taxpayer failed to provide the required docunentation for the
properties offered as “conparabl es.”

“Conpar abl e” properties share simlar quality, architectural
attractiveness (style), age, size, anenities, functional utility,
and physical condition. Property Assessnent Valuation, 2" Ed.,

I nternational Association of Assessing Oficers, 1996, p. 98.
When usi ng “conparabl e” properties to establish valuation or a
| ack of equalization, the “conparable” properties nmust be truly
conparable. DeBruce Grain, Inc. v. Ooe County Bd. of
Equal i zation, 7 Neb. App. 688, 697, 584 N.W2d 837, 843 (1998).
If there are differences between the subject property and the

“conparabl e” properties, then the differences nust be accounted



for. “The adjustnent process is an analysis designed to show
what the conparable property would have sold for if these
differences were elimnated. The sale price of the conparable
property is adjusted to account for as many of its differences
fromthe subject property as possible. 1In adjusting the sale
price of the conparable, |lunp sumdollar anpbunts or percentages
are customarily enployed. Adjustnents are always applied to the
sale price of the conparable property, not to the subject
property. If the sold property is inferior in sone respect to

t he subject property, the sale price is increased by a dollar
anount or percentage. |If the sold property is superior in sone
respect, the sale price is decreased. Applying the adjustnents
to the sale price of the conparable property provides a val ue

i ndication for the subject property.” Property Assessnent

Val uation, 2™ Ed., |AAQ, 1996, p. 76. “Financing terns, market
conditions, |ocation, and physical characteristics are itens that
nmust be consi dered when meking adjustnments . . . ” Property
Assessnent Val uation, 2" Ed., 1996, p. 98.

The Taxpayer’'s “conparabl e properties” vary in terns of age,
style, size, quality of construction, condition, and anenities.
The Taxpayer adduced no evidence of the adjustnments necessary to
render the “conparables” truly conparable to the subject property

usi ng physical characteristics.



A Taxpayer in an equalization appeal is required to adduce
cl ear and convincing evidence that the assessed value of his
property is grossly excessive when conpared with assessed val ues
of ot her conparable properties. Cabela s, Inc., v. Cheyenne
County Bd. of Equalization, 8 Neb.App. 582, 597, 597 N.W2d 623,
635 (1999). The first issue is, therefore, the | evel of
assessnment for the subject property.

The Taxpayer testified that he served as the General
Contractor for construction of the subject property’s
i mprovenents. The Taxpayer testified that there were features of
t he hone which could result in a reduction in actual or fair
mar ket val ue: the Taxpayer testified that the external dinensions
of the house (2,395 square feet) was incorrect; there was only
one bedroom etc. The Taxpayer was unable to testify concerning
the total costs of the inprovenents. The Taxpayer testified that
in his opinion the actual or fair market value of the subject
property was $190, 000 as of the assessnment date. The Taxpayer
testified, however, that he had not researched the residential
real estate market in his neighborhood.

The Board' s final determ nation of value was $220, 000.

(E1). The Board' s determ nation of value m ght have been
i npacted by “functional obsol escence.” “Functional obsol escence”
or function utility is the overall usefulness and desirability of

a property. “The ultimate criterion is whether the inprovenent



efficiently satisfies the wants and needs of the nmarket.

Functi onal obsol escence is the loss of value in a property

i nprovenent due to changes in style, taste, technol ogy, needs and
demands. Functional obsol escence exists where a property suffers
from poor or inappropriate architecture, |ack of nodern

equi pnent, wasteful floor plans, inappropriate room sizes,

i nadequat e heating or cooling capacity, and so on. It is the
ability of a structure to perform adequately the function for
which it is currently used.” Property Assessnent Val uation, 2"
Ed., International Association of Assessing Oficers, 1996, pp.
154 - 155.

The Assessor’s O fice attenpted to inspect the subject
property in January, 2003. The Taxpayer refused the Assessor’s
Ofice request. The Assessor’s Ofice renewed its request in
2004. The Taxpayer again denied the request. The Assessor has
the statutory duty to value residential real property at market
value. Neb. Rev. Stat. 877-1311 (2003 Supp.); Neb. Rev. Stat.
8§77-201 (Cum Supp. 2002). An accurate description of the
followi ng characteristics is critical in order to determ ne
actual or fair market value: quality of construction, style, age,
size, anenities, functional utility, and condition. Property
Assessnent Val uation, 2" Ed., International Association of
Assessing Oficers, 1996, p. 98. The Assessor, in order to

accurately describe these critical characteristics must inspect



t he subject property. Failure to do so carries its own
penalties. Gainger Bros. Co. v. County Bd. of Equalization of
Lancaster Co., 180 Neb. 571, 580, 144 N.W2d 161, 169 (1966).
G ven this mandate, where the Taxpayer refuses the County’s
request to inspect the property, the provisions of the Adverse
I nference Rule may be triggered. See Yarpe v. Lawess Distrib
Co., 7 Neb. App. 957, 962 - 963, 587 N.W2d 417, 421 (1998).

The provisions of this rule as applied to a val uation appeal
may be sunmarized as follows: where a taxpayer refuses to allow
the county assessor or his or her designate to inspect the
subj ect property after challenging the assessed val ue as
determ ned by the county, there is a presunption that the results
of the inspection would mlitate against the taxpayer’s interest.
The finder of fact is the sole judge of what probative force to
give the fact that the taxpayer refused the county assessor’s
request to inspect the property. The relative convincing powers
of the inferences to be drawn fromthat fact is for the
determ nation of the finder of fact.

The Conmi ssion, fromthe entire record before it, finds and
determ nes that the Taxpayer’s refusal to allow an inspection
would mlitate against the Taxpayer’s interests: i.e., his
request for a reduction in the actual or fair market value of the
subj ect property woul d be unsuccessful if an inspection were

al | owed.



The Taxpayer’s allegation that his assessed value is not
equal i zed with conparable properties is not supported by clear

and convi nci ng evi dence.

\
CONCLUSI ONS OF LAW

1. The Conmmi ssion has jurisdiction over the Parties and over
the subject matter of this appeal.

2. The Commission is required to affirmthe decision of the
Board unl ess evidence is adduced establishing that the
Board’ s action was incorrect and either unreasonable or
arbitrary. Neb. Rev. Stat. 877-5016(7) (Reissue 2003).

3. The Board is presuned to have faithfully perforned its
official duties in determning the actual or fair market
val ue of the property. The Board is also presuned to have
acted upon sufficient conpetent evidence to justify its
decision. These presunptions remain until the Taxpayer
presents conpetent evidence to the contrary. Garvey
El evators, Inc. v. Adans County Board of Equalization, 261
Neb. 130, 136, 621 N W2d 518, 523 (2001).

4. | f the presunption is extinguished the reasonabl eness of the
Board's val ue becones one of fact based upon all the
evi dence presented. The burden of show ng such valuation to

be unreasonabl e rests on the Taxpayer. Garvey El evators,

10



Inc. v. Adans County Board of Equalization, 261 Neb. 130,
136, 621 N.W2d 518, 523 (2001).

“Actual value” is defined as the market value of rea
property in the ordinary course of trade, or the nost

probabl e price expressed in terns of noney that a property

will bring if exposed for sale in the open market, or in an
arm s-length transaction, between a willing buyer and
willing seller, both of whom are know edgeabl e concerni ng

all the uses to which the real property is adapted and for
which the real property is capable of being used. Neb. Rev.
Stat. 877-112 (Reissue 2003).

Equal i zation is the process of ensuring that all taxable
property is placed on the assessnment rolls at a uniform
percentage of its actual value. The purpose of equalization
of assessnments is to bring assessnments fromdifferent parts
of the taxing district to the sane relative standard, so
that no one part is conpelled to pay a di sproportionate
share of the tax. Cabela’s, Inc. v. Cheyenne County Bd. of
Equal i zation, 8 Neb. App. 582, 597, 597 N.W2d 623, 635
(1999).

| f the taxpayers’ property is assessed in excess of the

val ue at which others are taxed, then the taxpayers have a
right to relief. However, the burden is on the taxpayers to

show by cl ear and convincing evidence that the val uation

11



10.

pl aced upon their property when conpared with val uation

pl aced on other simlar property is grossly excessive.
Cabela’s, Inc. v. Cheyenne County Bd. of Equalization, 8
Neb. App. 582, 597, 597 N.W2d 623, 635 (1999).

When using “conparabl e” properties to establish value, the
properties nust be truly conparable. DeBruce Grain, Inc. v.
O oe County Bd. of Equalization, 7 Neb. App. 688, 697, 584
N. W2d 837, 843 (1998).

After the plaintiff has introduced evidence tending to prove
his or her case, if the defendant fails to testify to
matters particularly within his know edge necessary to his
defense, a presunption exists that his testinony, if
produced, would mlitate against his interest. The trier of
fact is the sole judge of what probative force to give the
fact that a party has failed to call a witness or produce
evidence. [T]he relative convincing powers of the
inferences to be drawn fromfailing to call or exam ne a

w tness and ot her evidence are for the determ nation of the
trier of fact. Yarpe v. Lawess Distrib. Co., 7 Neb. App.
957, 962 - 963, 587 N.W2d 417, 421 (1998)(Ctations

om tted).

The Board need not put on any evidence to support its

val uation of the property at issue unless the taxpayers

establish the Board's val uati on was unreasonabl e or

12



11.

12.

13.

14.

arbitrary. Bottorf v. Cay County Bd. of Equalization, 7
Neb. App. 162, 168, 580 N. W 2d 561, 566 (1998).

An owner who is famliar with his property and knows its
worth is permtted to testify as to its value. U S

Ecol ogy v. Boyd County Bd. OF Equal., 256 Neb. 7, 16, 588
N. W2d 575, 581 (1999).

Title 442, Neb. Adm n. Code, ch. 5, 822 provides that once
both parties have submtted their evidence and rested their
cases, the Commi ssion may consider the credibility of the
wi t nesses and may wei gh the evidence. However, when the
Conmm ssion considers a notion to dismss at the close of the
appel l ant’ s evi dence, the Comm ssion nust assune al

rel evant evidence presented by the nonnoving party is true,
and grant the nonnoving party all favorable and reasonabl e
i nferences that may be drawn fromthe evi dence; assessing
the credibility of the evidence on such a notion is

i nappropriate. (See e.g. Kohl’'s Departnment Stores v.
Dougl as County Board of Equalization, 10 Neb. App. 809, 638
N. W2d 877 (2002), Bottorf v. Cay County Bd. of
Equal i zation, 7 Neb. App. 162, 580 N.W2d 561 (1998)).

The Conmi ssion, applying this standard, is required to deny
the Board’'s Motion to Dism ss.

The Taxpayer has failed to adduce sufficient clear and

convi nci ng evidence that the assessed val ue of the subject

13



15.

property is grossly excessive. He has failed to satisfy his
burden of proof under Cabela s, Inc.

The Board’ s deci sion nust accordingly be affirned.

VII.
ORDER

| T I S THEREFORE ORDERED, ADJUDGED AND DECREED t hat :

The Dougl as County Board of Equalization’s Order setting the
assessed val ue of the subject property for tax year 2003 is
affirned.

The Taxpayer’'s real property legally described as Lot 4,
Yorkshire Hlls Third Addition, nore conmonly known as 4835
Lockwood, City of Omaha, Douglas County, Nebraska, shall be
valued as follows for tax year 2003:

Land $ 12,800

| nprovenents  $207, 200

Tot al $220, 000

Any request for relief by any Party not specifically granted
by this order is deni ed.

This decision, if no appeal is filed, shall be certified to
t he Dougl as County Treasurer, and the Douglas County
Assessor, pursuant to Neb. Rev. Stat. 877-5016(7) (Reissue

2003) .

14



5. Thi s decision shall only be applicable to tax year 2003.

6. Each Party is to bear its own costs in this matter.

T 1S SO ORDERED

| certify that Conm ssioner Lore made and entered the above and
foregoi ng Findings and Orders in this appeal on the 4'" day of
March, 2004. The sane were approved and confirmed by
Comm ssi oners Hans, Reynol ds and W ckersham and are therefore
deened to be the Order of the Conm ssion pursuant to Neb. Rev.

Stat. 877-5005(5) (Reissue 2003).

Signed and seal ed this 4'" day of March, 2004.

SEAL Wn R Wckersham Chair
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